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XI.
ORAL ARGUMENT

I. LOGISTICS

A. HOW ARE CASES SET FOR ORAL ARGUMENT?

1. Pre-calendaring notices and responses Most cases
before the Court are not set for oral argument. For
those that are, pre-calendaring notices identifying the
month that your case is being considered for the
argument calendar, along with a link to upcoming
court sessions, are sent approximately 18 weeks before
the anticipated calendar date. When you receive this
notice, review the dates immediately to determine
whether you have any conflicts. If you do, respond to
the court within 3 business days by using Form 32 to
advise the court of any unavoidable conflicts that
would prevent you from appearing on any of the
calendar dates under consideration. Each counsel who
has a conflict should file Form 32, accessible at this
link: https://www.ca9.uscourts.gov/forms/. If you do not
have a conflict, or you will not be the attorney arguing
the case, you do not need to file Form 32. File Form 32
using the electronic document filing type “Response to
Case Being Considered for Oral Argument.”

2. Hearing notices Hearing notices scheduling the date
and time of your oral argument are distributed
approximately 10 weeks before the hearing date.
Complete the Acknowledgment of Hearing Notice as
soon as possible and submit it using that electronic
filing type. No electronic or paper form (or attachment)
need be filed in connection with the Acknowledgment
of Hearing Notice. However, you may submit a PDF
attachment with this electronic filing type when
requesting a specific disability accommodation, making
some other unique request in relation to oral
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argument, or providing other relevant information.
Once you receive the hearing notice, be sure to visit the
oral argument calendar page at
https://[www.ca9.uscourts.gov/calendar/, which allows
you to look at the entire calendar to learn what other
cases will be argued that day or other days that week.
You may find other cases that have related issues, thus
allowing you to explore possible coordination with
other counsel.

3. Argument schedule On the Monday of the week
before the scheduled argument, the Court will list the
judges assigned to the calendar on the oral argument
calendar posted to the Court’s website. Having a case
calendared does not mean that there will necessarily be
an oral argument. If all three judges on the panel agree
that the decisional process would not be significantly
aided by oral argument, the case may be submitted
without argument. Fed. R. App. P. 34(a)(2).

WHEN WILL MY CASE BE SET FOR ORAL
ARGUMENT? The timing of oral argument generally
depends on when the notice of appeal was filed, not when
briefing was completed. However, the timing of oral
argument also depends on a number of other factors,
including the type of case, and whether there are related
cases before the Court. In general, criminal cases get first
priority. Non-criminal appeals involving (1) recalcitrant
witnesses (28 U.S.C. § 1826); (2) habeas corpus petitions
(Title 28 U.S.C. Ch. 153); (3) applications for temporary or
permanent injunctions; (4) alleged deprivations of medical
care or other cruel or unusual punishment of inmates; and
(5) other claims entitled to priority on the basis of good cause
(28 U.S.C. § 1657) will also be accorded priority. If you
believe that your case should get priority on the basis of good
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cause under 28 U.S.C. § 1657, you should file a motion for
expedition at the earliest opportunity.

WHERE WILL MY CASE BE SET FOR ORAL
ARGUMENT? The Court sits monthly in San Francisco,
Pasadena and Seattle. The Court sits in Portland every
other month, depending on caseload. The Court also hears
cases three times a year in Honolulu, at least two times a
year in Alaska, and occasionally in other locations. Typically,
cases are heard in the administrative units in which they
arise. However, to assist the Court in filling calendars in
relatively remote locations, and possibly to secure an earlier
argument date, the parties may notify the Clerk that they
are amenable to having their case placed on any available
argument calendar, regardless of location. Petitions to
enforce or review orders or decisions of boards, commissions,
or other administrative bodies are generally heard in the
administrative unit in which the person affected by the order
or decision is a resident.

1. What if my argument is held by video? In the face
of exigent and unusual circumstances, such as the
COVID-19 pandemic, the Court may decide to conduct
the oral argument remotely. If so, the notice you
receive from the Court will nevertheless identify the
physical courtroom to which the argument is assigned
(e.g., “Courtroom 1, San Francisco CA”), but it will also
note that the argument may be held remotely, with all
of the judges and attorneys appearing by video or
telephone, and that travel to the courthouse will not be
required. If your argument is scheduled to take place
remotely, Court staff will contact you at least two
weeks before the scheduled argument to determine
your method of connecting to the videoconference,
obtain the telephone number and email address at
which you may be reached on the day of the argument,
and provide you with a link you may use to test your
connection with the Court during designated testing
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times. When you test your connection, you should use
the equipment and location you will use for the actual
argument, because the Court will use the test to
confirm that your wireless connection is adequate and
that you may be seen and heard clearly. The message
you receive from Court staff will also contain useful
tips as to how to set up the location from which you
present your remote argument so as to maximize
clarity and minimize distractions. Among other factors,
you should ensure that your face is well-lit, that you
will be positioned sufficiently close to the microphone,
and that no inappropriate or distracting items are
visible behind you. Remote arguments (unless sealed)
will be streamed and archived on the Court’s webpage
as in-person arguments are. Only the attorneys
arguing the case will be permitted to join the
videoconference; all others must instead watch either
the live feed or the archived recording. Although you
may be apprehensive the first time you participate in a
remote oral argument, you should be aware that
arguing from the familiar environment of your office or
home may be less stressful than appearing in Court. In
fact, many members of the Court have commented that
attorneys often perform better, possibly because they
feel more relaxed, when arguing remotely.

WHO WILL HEAR THE APPEAL? By the Monday before
the week of argument, the Court will release an updated
calendar listing the names of the judges who will hear each

case.

WHAT IF I DON'T WANT ORAL ARGUMENT? Any
party to a case may request, or all parties may agree to
request, that a case be submitted without oral argument.
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Fed. R. App. P. 34(a)(1). However, this request or stipulation
requires the panel’s approval.

WHAT DOES IT MEAN IF THE COURT HAS
SUBMITTED THE CASE FOR DECISION WITHOUT
ORAL ARGUMENT? This should not be taken as any kind
of negative comment on the case or the advocacy. On the
contrary, it may mean that the briefs and excerpts were
competently prepared and provided the panel with all the
necessary information.

WHAT HAPPENS IF 'M NOT AVAILABLE FOR A
PARTICULAR CALENDAR? Once you receive a pre-
calendaring notice stating the months that your case is being
considered for the oral argument calendar, along with a link
to upcoming court sessions (usually sent approximately 18
weeks before the argument calendar), review the dates
immediately to determine if you have any conflicts. If you do,
inform the Court within 3 days by completing and filing
Form 32, using the electronic document filing type “Response
to Case Being Considered for Oral Argument,” and be sure to
follow the instructions linked to that form. Form 32 is
accessible at https://www.ca9.uscourts.gov/forms/. The Court
discourages motions to continue after this 3-day period. Once
a case has been calendared, it is extremely difficult to
change the date or location of a case. The Court will change
the date or location of a hearing only for good cause, and
requests to continue a hearing filed within 14 days of the
hearing will be granted only upon a showing of exceptional
circumstances. Ninth Cir. R. 34-2.
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II.

Practice Tip: 1f it is necessary to move to continue the oral
argument date, make that request as soon as possible. The closer
the date of oral argument, the more time and energy the panel will
have spent in becoming conversant with the case through reviewing
the briefs and preparing bench memoranda. If practicable, consider
requesting leave to appear telephonically or by video as an
alternative. Please note, however, that if you move to continue the
oral argument date, the panel may decide to submit the case
without oral argument and you may lose your opportunity to argue
the case.

PRIOR TO ORAL ARGUMENT

A.

FILE YOUR ACKNOWLEDGEMENT OF HEARING
NOTICE Submit your Acknowledgment of Hearing Notice
electronically using the document filing type
“Acknowledgment of Hearing Notice” in CM/ECF or in
ACMS for immigration cases opened in that system after
May 1, 2021. No electronic or paper form or attachment is
required unless you are requesting specific accommodation
for a special need (e.g., a listening assistance device or a
table-height podium designed to accommodate persons in
wheelchairs). If you are not already counsel of record in the
case, you must first submit a notice of appearance. If you
will not be the attorney arguing, do not file an
Acknowledgment of Hearing Notice, even if you will sit at
counsel’s table.

CHECK FOR NEW AUTHORITY Relevant developments
in case law, statutes, or regulations should be brought to the
Court’s attention prior to oral argument in a letter pursuant
to Federal Rule of Appellate Procedure 28(j). That letter
should be filed when such developments arise and, if at all
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possible, no later than 7 days before the date of argument.
Such letters and any response are limited to 350 words.

WATCH VIDEOS OF OTHER ORAL ARGUMENTS To
help aid your preparation and familiarity with the judges
assigned to your oral argument panel, you are encouraged to
watch video recordings of other oral arguments, accessible at
https://www.ca9.uscourts.gov/media/.

CHECK THE AMOUNT OF TIME ALLOTTED TO
EACH SIDE This is included on the oral hearing calendar.
Please note that if there are multiple separately represented
parties on the same side, those parties may either designate
a single attorney to present argument for that side, or divide
their argument time among multiple attorneys. If you intend
to share your argument time with counsel for parties aligned
with your client, it is important to confer and agree with
aligned counsel before argument on how you plan to divide
1ssues and time. Please be aware, however, that divided
argument is not encouraged, as it often leads to confusion
and inefficiency. A party’s intent to share argument time
among multiple counsel must be noted in the
acknowledgment of hearing notice.

III. THE DAY OF ARGUMENT

A.

CHECK IN WITH THE COURTROOM CLERK 30
MINUTES BEFORE THE START OF THE CALENDAR
The Courtroom Clerk will be in the courtroom prior to
arguments and will note your presence when you check in. If
you will be arguing remotely, you must log in to the virtual
“meeting” at least 30 minutes before the scheduled argument
time. The Courtroom Clerk will note your “presence” and
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confirm that your video and audio links are functioning
before the session begins.

Practice Tip: Ninth Circuit arguments are videostreamed live. Bear
in mind that streaming continues between arguments and
conversations in the courtroom may be picked up by the microphones
before and after arguments. Similarly, if sitting in the front row, you
and/or your clients may be visible (and audible) to others.

PLAN TO BE AT THE SESSION FROM THE TIME IT
STARTS Do not assume that cases will be argued in the
order in which they appear on the calendar. On occasion, the
presiding judge will announce that the listed cases will be
heard out of order, or that listed cases have been dismissed
or will be decided without argument. Moreover, you need to
be present at the beginning of the session because at that
time the presiding judge may announce the panel’s ground
rules for the session.

EXECUTION TIPS

1. Answer the judges’ questions If the question
calls for a “yes” or “no” answer, answer “yes” or “no”
before explaining. The most important function of
oral argument is to answer any questions the judges
may have after reading the briefs. Answering the
questions, rather than offering a speech, is your
most effective means of aiding the Court and your
client.

Practice Tip: 1f a judge asks you a hypothetical question, don’t
respond by telling them that that is not this case. Answer the question
and then explain why that scenario does or does not differ from the one
presented by this case.
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Know the record The judges generally know the
law, but they rely upon the advocates to educate
them about the facts in particular cases. Thus, you
should know your factual record.

a. Ifyou are asked a question that you cannot
answer (because you do not know), candidly
admit that fact and offer to follow-up with a letter
to the Court. Never invent an answer.

b. If, however, you are asked a question that you do
know the answer to, but you are hesitant to
answer because the fact does not appear in the
record, let the Court know that your answer
would fall outside of the record. Then, if the
judges are receptive to your answering the
question nevertheless, you may do so.

c. Bring your record to court. The Court may ask
you to “turn to page ___ in the record,” and the
judges expect that you will have this material
handy.

d. Do not repeat at length the arguments made in
the briefs. The primary function of oral argument
1s to supplement and refine those arguments,
rather than to restate them.

Keep track of time If you are the appellant and
wish to reserve time for rebuttal, do it yourself. Do
not expect the panel or the clerk to keep track of
your time for you. Unless the presiding judge has
made clear that you may exceed your time limit,
when the red light turns on, quickly finish your
sentence and stop talking!

Avoid visual aids Visual aids are strongly
disfavored and may not be permitted. If, however,
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10.

11.

you must use one, let the Clerk’s Office know in
advance. You may be required to file a motion. Also,
check with your opponent to see if he or she has any
objection to the use of a proposed visual aid. If
opposing counsel is not amenable to it, a dispute
may not be worth your efforts.

Make sure that your cellphone or other
portable electronic device is silenced The
Court’s policy on use of portable electronic devices is
posted outside of the courtroom.

Do not try to be funny Jokes will generally fall
flat and annoy the panel.

Start with your key points Once questions start,
you may not get another chance.

Be candid and be brave Concede points where
candor requires it. At the same time, do not make
1ll-considered concessions or concessions that you do
not believe appropriate, no matter how hard you are
pushed.

Use an outline, not a script Reading prepared
material does little to advance your position and
nothing to address the issues of concern to the
members of the panel, and it may cause the judges
to disengage from your presentation.

Maintain a steady, even pace It is far better to
make a few points clearly than to attempt to cram
too much information into a short argument. Judges
frequently ask fast talkers to slow down.

Dress appropriately Appellate arguments are
serious business and proper respect for the Court
and the process favors professional attire. Avoid

-123 -



12.

13.

14.

wearing anything that might be considered
distracting. Also avoid any other distractions, such
as pen clicking, hair adjusting, etc.

Practice If possible, gather up a group of your
colleagues and practice your argument with a moot
court. At a minimum, think about your case and
1dentify weak or unclear points that are likely
sources for the judges’ questions. Put yourself in the
shoes of a judge, and ask: “What would I want to
know if I had to decide this case?”

Volunteer Law schools frequently recruit attorneys
to serve as moot judges for competitions; helping law
students is a great way to gain insights into what
works and does not work at oral arguments.

NEVER:

a. Interrupt a judge or your adversary. The judges
may interrupt you, but it is critical that when
they start talking, you stop talking. Otherwise,
you will not be able to hear the question and the
panel will not hear your answer.

b.  Shout or point your finger at the bench.
C. Sneer, demean your opponent or the lower court,
or editorialize on your opponent’s argument with

head shakes or grimaces.

d. Say “I wasn’t the trial attorney” as an excuse for
not knowing your record.
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IV. AFTER ARGUMENT

A.

WHAT IF I MISSTATED SOMETHING AT
ARGUMENT? File a letter with the Court correcting your
misstatement as soon as possible.

WHAT IF THE COURT ISSUES AN OPINION
RELEVANT TO THE ISSUES IN MY CASE AFTER
ARGUMENT? You should submit a letter pursuant to
Federal Rule of Appellate Procedure 28()).

HOW CAN I OR OTHERS LISTEN TO AND/OR WATCH
THE RECORDING OF MY ARGUMENT? Video
recordings of oral arguments are generally available on the
Court’s website within a day of argument. Likewise, the
Court posts the audio recording of the oral argument on that
case’s docket within a day of argument. Live-streaming of
the oral argument (while it is in progress) is available
through the Court’s website. The same practices apply to
arguments conducted remotely.

Practice Tip: Listen to these recordings! They are an excellent training
tool. When you replay them, ask yourself if you answered the judges’
questions directly and correctly. What could you do to improve your
performance?
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